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Date Progress stages Time 
(weeks) 

22 March 2012 Referral received  

15 August 2012 Letter of intent  21 

22 August 2012 Proponent response to EPA letter of intent 1 

3 September 2012 Level of assessment set 2 

22 October 2012 Publication of EPA report  7 

5 November 2012 Close of appeals period 2 

 
Timelines for an assessment may vary according to the complexity of the project and 
are usually agreed with the proponent soon after the level of assessment is 
determined. 
 
In this case, the Environmental Protection Authority met its timeline objective in the 
completion of the assessment and provision of a report to the Minister.  
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1. Introduction and background 
This report provides the Environmental Protection Authority’s (EPA’s) advice and 
recommendations to the Minister for Environment on the proposal by Mr G.M and 
Mrs C.M White to subdivide Lot 504 Lexia Avenue, Upper Swan into three rural lots.  
 
Section 44 of the Environmental Protection Act 1986 (EP Act) requires the EPA to 
report to the Minister for Environment on the outcome of its assessment of a 
proposal. The report must set out: 
• the key environmental factors identified in the course of the assessment; and 
• the EPA’s recommendations as to whether or not the proposal may be 

implemented, and, if the EPA recommends that implementation be allowed, the 
conditions and procedures to which implementation should be subject.   

 
The EPA may include in the report any other advice and recommendations as it sees 
fit. 
 
The proponent has submitted a referral document setting out the details of the 
proposal, potential environmental impacts and proposed commitments to manage 
those impacts.   
 
The EPA considers that the proposal, as described, cannot meet the EPA’s 
environmental objectives for: 
 

a) Specially protected (threatened) fauna; 
b) Regionally significant vegetation, wetlands and watercourses; and 
c) Surface water quality and quantity.   

 
The EPA has therefore determined under Section 40 of the EP Act that the level of 
assessment for the proposal is Assessment on Proponent Information (API) 
Category B (environmentally unacceptable), and this report provides the EPA advice 
and recommendations in accordance with Section 44 of the EP Act.   
 
In 2001 the EPA formally assessed and reported on a proposal to subdivide Lot 504 
Lexia Avenue, Upper Swan into nine rural residential lots of greater than two 
hectares each. The EPA concluded that the proposed subdivision would increase the 
density of development adjacent to the Ellen Brook Nature Reserve to a level at 
which impacts on the critically endangered Western Swamp Tortoise, regionally 
significant vegetation and surface water quality and quantity were considered 
unmanageable. The EPA considered that this proposal was environmentally 
unacceptable and could not be managed to meet the EPA’s objectives (EPA, 2001). 
 
In late 2011, the Office of the Environmental Protection Authority (OEPA) was 
contacted by the Department of Environment and Conservation on behalf of the 
Department of Planning to provide advice for a State Administrative Tribunal case for 
a revised subdivision of Lot 504 Lexia Avenue. The proposal which is the subject of 
this report was referred to the EPA by the Western Australian Planning Commission 
(WAPC) in March 2012. 
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2. The proposal 
Lot 504 is zoned ‘Rural’ in the Metropolitan Region Scheme and ‘General Rural’ in 
the City of Swan Local Planning Scheme No.17 (WAPC, 2012). There are limited 
planning controls in Local Planning Scheme No.17 to control and manage land use 
in the ‘General Rural’ Zone. The eastern and southern boundaries of Lot 504 are 
adjacent to the Ellen Brook Nature Reserve (R27620) (Figure 1) and the Ellen Brook 
divides the property. 
 
The proposal is to subdivide the 24.6 ha Lot 504 Lexia Avenue, Upper Swan, into 
three rural residential lots of 2.5 ha, 4 ha and 17.59 ha (Figure 2).  
 
The proposal consists of a subdivision plan (Figure 2). The proponent provided some 
comments from their consultants regarding environmental constraints and 
opportunities for the site, but they did not submit any formal documentation outlining 
proposed management with the subdivision plan. 

3. Key environmental factors 
The EPA considers that this proposal is adjacent to a particularly sensitive location 
and could not be reasonably modified to meet the EPA’s objectives.  
 
It is the EPA’s opinion that the following key environmental factors relevant to the 
proposal require evaluation in this report: 
 
(a) Specially protected (threatened) fauna 
(b) Regionally significant vegetation, wetlands and watercourse 
(c) Surface water quality and quantity. 
 
The key environmental factors are discussed in sections 3.1 – 3.3. The description of 
each factor shows why it is relevant to the proposal and how it will be affected by the 
proposal. The assessment of each factor is where the EPA decides whether or not a 
proposal meets the environmental objective set for that factor. 

3.1 Specially protected (threatened) fauna 

Description 
The subdivision area is adjacent to the Ellen Brook Nature Reserve, one of only two 
remaining habitats for the critically endangered Western Swamp Tortoise 
(Psuedemydura umbrina). There are estimated to be less than 25 adults in the Ellen 
Brook Nature Reserve (Pers. Comm., Dr Kuchling, DEC, 2012). This population is 
currently the only breeding, self sustaining population in the wild (Burbidge et al, 
2010). 
The Western Swamp Tortoise is one of the most endangered tortoises or turtles in 
the world. The main threats to this species include predation from exotic predators, 
habitat loss and degradation (EPA, 2010). The Western Swamp Tortoise inhabits 
shallow clay pan wetlands. This habitat is crucial to the long term survival of the 
tortoise (EPA, 2006). 
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Figure 1.  Regional location  
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Figure 2.  Proposed subdivision plan   



8 
 

This habitat can be impacted by: 
• lighting of fires 
• changes in water quality and quantity 
• clearing of native vegetation 
• degradation of native vegetation from weeds and chemicals. 

 
In recognition of the constraints and sensitivities of the species, particularly to its 
habitat, the EPA developed the Environmental Protection (Western Swamp Tortoise 
Habitat) Policy 2011 (EPP). The most recent version of the policy was gazetted in 
2012. The policy further details the types of activities that might degrade the Western 
Swamp Tortoise habitat. The policy is supported by Guidance Statement 7 
Protection of the Western Swamp Tortoise Habitat, Upper Swan/Bullsbrook (EPA, 
2006) which guides appropriate land use within the EPP area.  
 
Assessment  
The EPA’s environmental objective for this factor is: 

• to maintain the abundance, diversity, geographic distribution and productivity 
of fauna at species and ecosystem levels through the avoidance or 
management of adverse impacts and improvement in knowledge. 

 
The EPA’s aim is to protect the remaining populations of the critically endangered 
Western Swamp Tortoise and its habitat, consistent with the objectives of the 
Environmental Protection (Western Swamp Tortoise Habitat) Policy 2011 and the 
provisions of the Wildlife Conservation Act 1950. 
 
The subdivision would create three lots adjacent to the reserve. The three created 
lots would still be zoned rural and would allow intensification of the uses permitted 
under the schemes. The EPA notes that there are three existing residences, 
however there is currently one owner.  
 
Increasing the density of human populations and intensifying development adjacent 
to the reserve will increase the threat to the tortoise. Due to the small amount of 
habitat available to the Western Swamp Tortoise, any development or change in land 
use that will reduce or degrade the habitat area would be detrimental to the long term 
survival of the tortoise.  
 
The proposed subdivision of Lot 504 to create three lots of 2.5 ha, 4 ha and 17.59 ha 
does not comply with the recommended 8 ha minimum lot size requirement, 
specified in the EPA’s Guidance Statement 7 (EPA, 2006). While the proponent has 
argued that the subdivision would achieve an average of 8 ha, “the EPA expects 
proponents to view the requirements of the guidance as representing the minimum 
necessary process required to achieve an appropriate level of environmental 
protection” (EPA, 2006). The EPA considers that the proposed lot sizes would set an 
undesirable precedent for creation of other lots of similar size in the EPP area.  
 
Also as outlined in Guidance Statement 7 (EPA, 2006), management plan/s should 
be developed to address the following issues: 
 

• nutrient and drainage management; 
• fire management; 
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• stocking rates; and 
• native vegetation protection and revegetation. 

 
The proponent did not provide management plan/s or indicate how they would be 
developed to address the above issues.  
 
Having particular regard to the: 
 

• importance of the habitat of Ellen Brook Nature Reserve to the conservation of 
the Western Swamp Tortoise in the wild,  

 
it is the EPA’s opinion that the proposal cannot meet the EPA’s environmental 
objective for this factor. 
 

3.2 Regionally significant vegetation, wetlands and watercourse 

Description 
The Government’s Bush Forever policy recognises the Ellen Brook Nature Reserve 
(Bush Forever Site 301) as containing regionally significant remnant vegetation 
(Government of Western Australia, 2000).  
 
The reserve contains two threatened ecological communities. The Marri woodland in 
the northern half is listed as critically endangered (floristic community type 3c). The 
shallow, seasonal clay pan wetland community in the southern half is listed as 
vulnerable (floristic community type 8) (Government of Western Australia, 2000) 
(Figure 3). The Clay Pans of the Swan Coastal Plain, which include community 8, is 
listed as a threatened ecological community under the Commonwealth Environment 
Protection and Biodiversity Conservation Act 1999. 
 
The wetlands within the nature reserve and Ellen Brook itself are also classified as 
conservation category wetlands (CCWs) in the Geomorphic Wetlands of the Swan 
Coastal Plain dataset (Department of Environment and Conservation, 2012).  
 
The Ellen Brook itself dissects Lot 504 and has also been identified in Bush Forever 
as Site No. 300. The remainder of Lot 504 is identified as a Multiple Use wetland. Lot 
504 is situated on a palusplain that has been cleared over many years for agricultural 
purposes.  

Assessment 
The EPA’s environmental objectives for this factor are: 
 

• to maintain the abundance, diversity, geographic distribution and productivity 
of flora at species and ecosystem levels through the avoidance or 
management of adverse impacts and improvement in knowledge, and 

• to maintain the integrity, ecological functions and environmental values of 
wetlands. 
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Figure 3.  Regionally significant vegetation, wetlands and watercourse  
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Threats to the Western Swamp Tortoise from human pressures and intensification of 
development, as described above in Section 3.1, are also threats to the 
environmental values of the regionally significant bushland, wetlands and Ellen 
Brook.   
 
The subdivision plan contains a “30 metre exclusion zone for stock – area to be 
revegetated” (Figure 2), but does not contain proposed buffers for all wetlands and 
watercourses within the subdivision area. The proponent provided some brief notes 
from an environmental consultant outlining potential management measures. 
However, the proponent did not provide any detail on mechanisms to protect 
vegetation, wetlands or Ellen Brook from degradation. 
 
Having particular regard to: 
 

• the critically endangered Marri community and vulnerable claypan community 
in Ellen Brook Nature Reserve as identified in Bush Forever, and 

• the conservation status of the wetlands within the reserve and Ellen Brook,  
 
it is the EPA’s opinion that the proposal cannot meet the EPA’s environmental 
objective for this factor. 

3.3 Surface water quality and quantity 

Description 
The water quality in the swamps to the north of the Ellen Brook drainage line in the 
Ellen Brook Nature Reserve is excellent and there is no evidence of pollution 
entering these wetlands. However, the portion of the reserve south of the drainage 
line receives run-off from surrounding areas with horse (Lot 505) and sheep 
paddocks (Lot 504), and from a transport depot and expanding salvage yard (Lot 
14). Since these areas are now preferentially used by the Western Swamp Tortoises, 
a more rigorous sampling regime to detect any changes in water quality will be 
implemented (Burbidge et al, 2010). 
 
The clay pans within the Ellen Brook Nature Reserve are fed by rainfall and surface 
inflow from properties immediately adjoining the reserve. Clay pan wetlands fill in 
winter primarily from rainfall and local inflow and are characterised by the flowering 
of different suites of species as the wetlands dry. By summer they have dried to 
hard, impervious pans (Gibson, 2010). 
 
However, the relationship between groundwater and surface water in the area 
surrounding the Ellen Brook and Twin Swamps nature reserves is poorly understood 
(Townley et al., 1997). Although claypans are perched on a clay base, they may be 
hydraulically connected to the groundwater table (Davidson, 1995).  
 
Changes to the natural hydrology of the clay pan wetlands are the most significant 
threat to the ecological community. The Western Swamp Tortoise is dependent on 
the claypan habitat for shelter, food and suitable breeding conditions. The tortoise is 
dependent on the claypan habitat for its food requirements (aquatic invertebrates) 
during the wet phase from June to November (Australian Government, 2012). 
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Any change to the water quality and water quantity of the claypans will significantly 
alter the habitat on which the Western Swamp Tortoise depends and affect its 
survival.  

Assessment 
The EPA’s environmental objectives for this factor are: 
 

• to ensure that changes in water quality do not adversely affect environment 
values, and 

• to maintain the quantity of water so that existing and potential environmental 
values, including ecosystem maintenance, are protected. 

 
Subdividing Lot 504 to create additional rural residential lots may potentially impact 
on the quality and quantity of water draining into the Ellen Brook Nature Reserve. 
Increasing the density of human populations increases the risk that activities (such 
as effluent disposal, pollutants spills, fertiliser application and construction of 
drainage systems) will threaten the viability of the only self sustaining population of 
Western Swamp Tortoises. 
 
Unless carefully managed, nutrients and pollutants are likely to drain from Lot 504 
into the Ellen Brook Nature Reserve. As described in Section 3.1, Guidance 
Statement 7 (EPA, 2006) states that a nutrient and drainage management plan 
should be developed to address this issue. The proponent provided a map 
(numbered 3) with the notes from their consultant, which showed intercepting basins 
to intercept surface water flow. However, the proponent did not provide a nutrient 
and drainage management plan or indicate how it would be developed to address 
the above issues. 
 
Having particular regard to the: 
 

• long term risk to water quality and water quantity in the Ellen Brook Nature 
Reserve; and 

• importance of the Ellen Brook Nature Reserve and its claypan habitat to the 
conservation of the Western Swamp Tortoise, 

 
it is the EPA’s opinion that the proposal cannot meet the EPA’s environmental 
objective for this factor. 

4. Other advice 
The EPA recognises that the Western Swamp Tortoise is critically endangered. Over 
the past 40 years many people and organisations have been involved in the research 
and management of the Western Swamp Tortoise at a state, national and 
international level to ensure the continued survival of the tortoise. The State 
Government has continued to fund programs, including the Western Swamp Tortoise 
Recovery Plan (Burbridge et al, 2010) and other initiatives.  
 
Although the actions in the Recovery Plan for the Western Swamp Tortoise 
(Burbidge et al, 2010) are contributing to its survival in the wild, the EPA is 
concerned that the limited planning controls in the current planning schemes to 
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control and manage land use under existing zonings have the potential to impact the 
tortoise. 
 
The EPA notes that a Western Swamp Tortoise working group was established to 
develop recommendations to the City of Swan and the Shire of Gingin on the 
development of a Special Control Area to control land use in the Western Swamp 
Tortoise EPP area consistent with the EPP. The working group includes 
representatives from the Department of Planning, City of Swan, Shire of Gingin, 
Department of Water, Department of Environment and Conservation and the Office 
of the EPA. The EPA supports the development of a stronger planning mechanism to 
better protect the Western Swamp Tortoise. 

5. Conclusions 
The EPA has considered the proposal by Mr G. White and Mrs C. White to subdivide 
Lot 504 Lexia Avenue, Upper Swan into three rural residential lots of 2.50 ha, 
4.00 ha and 17.59 ha. 
 
The EPA considers that proposal presents an unacceptable long-term risk to the 
Western Swamp Tortoise in the Ellen Brook Nature Reserve.  
 
The EPA has therefore concluded that the proposal cannot meet the EPA’s 
environmental objectives. 

6. Recommendations 
The EPA submits the following recommendations to the Minister for Environment: 
1. That the Minister considers the report on the key environmental factors as set 

out in Section 3;  
2. That the Minister notes that the EPA has concluded that the proposal cannot 

meet the EPA’s environmental objectives for: 
a. Specially protected (threatened) fauna; 
b. Regionally significant vegetation, wetlands and watercourses; and 
c. Surface water quality and quantity. 

3. That the Minister notes that the EPA has not included in this Report conditions 
and procedures to which the proposal should be subject, if implemented, 
because the EPA has concluded that the proposal should not be implemented; 

4. That the Minister notes the EPA’s other advice presented in Section 4 in 
relation to the effectiveness of landuse planning controls to assist in the 
conservation of the Western Swamp Tortoise. 
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Identified Decision-making authorities 
 

 
  



 
 

Identified Decision-making Authorities 
 

Section 45(1) of the Environmental Protection Act 1986 (EP Act) requires the Minister 
for Environment to consult with decision-making authorities, and if possible, agree on 
whether or not the proposal may be implemented, and if so, to what conditions and 
procedures, if any, that implementation should be subject. 
 
The following decision-making authority has been identified for this consultation: 

 
Decision-making Authority Approval 

1. Western Australian Planning 
Commission  

Subdivision approval  
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