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SCHEME/AMD TITLE: City of Albany Town Planning Scheme No. 

3 Amendment 247 Amending the 
Subdivision Guide Plan and Modifying 
various Provisions associated with 
Development Exclusion Areas, Caretakers 
Dwellings, Development Approval and road 
alignments within Conservation Zone No. 1 

 
AMENDMENT LOCATION: Lots 11-14 of Locs 1947 & 2229, Locs 3102, 

2065, 1990, 1991, 1992, 1609 and 1828 Eden 
Road 

 
LOCALITY: Albany 
 
RESPONSIBLE AUTHORITY: City of Albany 
 
LEVEL OF ASSESSMENT: Incapable of being made environmentally 

acceptable  (No appeal rights) 
 
The above scheme amendment has been referred to the Environmental Protection 
Authority (EPA) to decide whether or not the scheme is to be assessed. 
 
I advise that under Section 48A(1)(c) of the Environmental Protection Act 1986 (EP 
Act) that the EPA considers that this proposed scheme amendment is by its nature, 
incapable of being made environmentally acceptable. 
 
The main environmental concerns associated with this proposed amendment, and 
outlined below, relate to the Conservation Zone, vegetation and fauna, surface and 
groundwater quality, and visual amenity. 
 
Conservation Zone (limited development only) 
 
Amendment 130 to the City of Albany’s Town Planning Scheme No 3 (TPS 3) to 
establish the Conservation Zone for Nullaki Peninsula was gazetted in 1997.  At the 
same time, a number of Special Provisions for the area were introduced into TPS 3. 
 



The current Amendment (No 247) proposes modifications to the existing Special 
Provision (3.1, second point) which allows six (6) caretakers’ residences in the 
Conservation Zone.  The purpose of the modification is to permit construction of 
such residences on the entire 61 lots.  However, the existing provisions do not 
preclude the construction of caretakers’ wings attached to the principal dwelling.  
Therefore there is no justification for the proposed intensification of development, 
which does not reflect the Scheme’s objective for the Conservation Zone Area No. 
1, namely to:  
 

“protect, enhance and rehabilitate the flora, fauna and landscape qualities …; 
…and provide for limited … subdivision and development in a manner that is 
compatible with the conservation values of the Peninsula”. 

 
Vegetation and Fauna 
 

The Conservation Zone objective to: 
 

“protect, enhance and rehabilitate the flora, fauna and landscape qualities 
…; …and provide for limited … subdivision and development in a manner that 
is compatible with the conservation values of the Peninsula” 

 
is not met with respect to vegetation or fauna habitat.   
 

The modifications to the Scheme’s Special Provision 3.1 for Area 1 (Nullaki) would 
allow the proposed 61 caretakers’ residences to be located at a distance of up to 300 
metres from the main residence, and even further distant in ‘exceptional’ 
circumstances, rather than attached to, or in close proximity of, the principal 
dwelling.  The potential consequence of separating the residences would be an 
increase in land clearing for the construction of additional dwellings, access roads, 
fencing and provision of all utilities, as well as for substantial fire protection.   
 

With respect to fire protection, development will need to comply with Planning for 
Bush Fire Protection Policy (Fire and Emergency Service Authority (FESA) and 
Western Australian Planning Commission (WAPC), December 2001) and Fire 
Planning Policy DC3.7 (WAPC, October 2001).  Development sites on the Nullaki 
Peninsula are likely to be categorised as “High Fire Hazard Area” at the very 
minimum, but most likely as “Extreme Fire Hazard Area”.  In addition to the 
standard “Building Protection Zone”, or low fuel zone around each dwelling (20 
metres on flat land to 40 metres on slopes) a “Hazard Separation Zone” will also be 
required.  The minimum requirement for this latter zone is 100 metres (on flat land), 
increasing where lots are on sloping land – as is the case on the Nullaki Peninsula. 
 
It should be noted that the general practice of repeated slashing in “Hazard 
Separation Zones” causes substantial permanent damage to the vegetation, 
destroying its ability to grow and retain its form, function and biodiversity values.  
It constitutes clearing under the Environmental Protection (Clearing of Native 
Vegetation) Regulations 2004.  
  
In addition to further fragmenting the vegetation and fauna habitat, the extra 
development nodes could facilitate the spread of Phytophthora (Dieback), and 
increase invasion by weed species.  The danger of the spread of Phytophthora has 



increased substantially since the original subdivision approval.  Phytophthora has 
major impacts on vegetation (particularly proteaceous species), and on fauna, as a 
result of the subsequent habitat changes. 
 

The potential extent of clearing and fragmentation of locally significant vegetation 
and fauna habitat for all the purposes associated with increased development which 
would be permitted by this Amendment, together with the related risk for the spread 
of Phytophthora and weed species is not consistent with the Conservation Zone 
objective, and is considered unacceptable.   
  
Surface and Groundwater Quality  
 
Any increase in residential development will potentially increase the quantity of 
pollutants, such as effluent, fertilisers and other chemical residues.  Although it is 
likely that the environmental impacts can be adequately managed, without 
appropriate management there is potential that they would impact adversely upon 
the quality of both surface and groundwater, and in turn upon the adjacent Wilson 
Inlet. 
 
Visual amenity 
 
The intent of the existing Development Exclusion Area (DEA) within the 
Conservation Zone is to protect visual amenity and view-sheds from significant 
public vantage points in the vicinity of Ocean Beach.  The DEA was identified on 
the basis of a detailed landscape assessment of the Peninsula, carried out by the 
Department for Planning and Infrastructure, which states that no buildings, roads or 
other development on the peninsula should be visible from these vantage points. 
   
The DEA provision partially supports the objective and intent of the Conservation 
Zone to: 
 

“protect, enhance and rehabilitate the flora, fauna and landscape qualities 
…; …and provide for limited … subdivision and development in a manner that 
is compatible with the conservation values of the Peninsula”. 

 
The Amendment documentation states that one of the Amendment’s purposes is to 
implement clarification and direction provided by a determination of the former 
Town Planning Appeals Tribunal (Appeal No 171 of 2002 [2004] WATPAT 109) 
which allowed for development within the DEA. The Tribunal treated the DEA as 
“a matter of control rather than exclusion or absolute prohibition” (p.13).  The 
implications of the determination are that the DEA terminology should be re-
worded such that the intent of the DEA (that is, to exclude development from the 
area identified) is made explicit.  Amendment 247 would however delete reference 
to the DEA altogether and replace it with ambiguous provisions requiring that 
development would "not dominate a land based view" from a range of specified 
public vantage points.  This would be a negative step as it would delete reference to 
a DEA which is based on a scientific visibility analysis designed to protect 
important view-sheds, and add to rather than reduce the ambiguity of the Scheme 
provisions.       
 



Any diminution of the provisions which protect view-sheds from the encroachment 
of development would be a retrograde step for the landscape, and therefore contrary 
to the Zone objective.  The DEA, together with the coastal and inlet foreshore 
reserves, protect an unstable and fragile coastal foreshore, in addition to maintaining 
visual amenity. 
 
The EPA recommends that if more detailed DEA provisions are introduced in the 
future (to adequately protect the area’s landscape attributes) they should stipulate 
that development is "not visible from" the Bibbulmun Track, Anvil Beach and its 
associated lookout, public roads and any other public vantage areas.  
 
The EP Act sets out in Section 48A(2) that where the EPA makes a decision in 
accordance with S48A(1)(C), you as the Minister may either: 
 
(a) direct the EPA to assess the relevant scheme amendment; or 
 
(b) advise the EPA and the City of Albany that a statement cannot be delivered and 

published under Section 48F(2). 
 
Should you accept the EPA’s decision that the Amendment is incapable of being 
made environmentally acceptable, attached is a recommended letter to the Minister 
for Planning and Infrastructure seeking agreement that a statement cannot be 
delivered and published under Section 48F(2). 
 

 
 

Walter Cox 
CHAIRMAN 
 
23 August 2006 
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